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Submission by Redfern Legal Centre to the Australian Human Rights Commission Consultation: Protection from discrimination on the basis of sexual orientation and sex and/or gender identity

Redfern Legal Centre

RLC is an independent, non-profit community legal centre dedicated to promoting social justice and human rights.  We offer free legal advice, referral and casework to disadvantaged people and the groups that advocate for them.  We also provide community legal education and advocate for the reform of inequalities in laws, the legal system, administrative practices and society as a whole.  

RLC provides a general legal service. It also has specialist services such as a credit & debt legal service, a tenancy service and a Women’s Domestic Violence Court Advocacy Service. As a generalist community legal centre providing services to a population experiencing overlapping causes of social and economic disadvantage, RLC has identified protection from discrimination as important in the attainment of a just society. 

RLC advises people or groups who live or are based in the Botany Bay, City of Sydney and Leichhardt Local Government areas.
Responses to the Discussion Paper

Redfern Legal Centre strongly supports the extension of federal discrimination laws to cover the grounds of sexual orientation and gender identity.

Our responses to the discussion questions posed in the AHRC Discussion Paper, and our comments on some related issues are set out below: 
1. What benefit would there be in federal anti discrimination laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity?

It is well accepted and documented that gay, lesbian, bisexual, transgender and intersex people experience high levels of discrimination, vilification, violence and suicide. They are among the people in the Australian community who most need the protection of discrimination laws.

Federal anti discrimination laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity would create some (although not absolute) consistency between state/territory and federal anti discrimination laws, where such discrimination is prohibited. They would remove the current arbitrary nature of protection from discrimination that depends on the status of the discriminator.

As a matter of principle the Federal Government and its agencies should be subject to the same prohibitions on discrimination that apply to state and territory government agencies, corporations and individual citizens. 

As a signatory to the International Covenant on Civil and Political Rights, and a supporter of the United Nations General Assembly Statement of Human Rights, Sexual Orientation and Gender Identity, Australia should have federal laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity. The Yogyakarta Principles on the application of international human rights law in relation to sexual orientation and gender identity state that “States shall adopt appropriate legislative and other measures to prohibit and eliminate discrimination in the public and private spheres on the basis of sexual orientation and gender identity.”

The Yogyakarta Principles also state that “States shall take all appropriate action, including programmes of education and training, with a view to achieving the elimination of prejudicial or discriminatory attitudes or behaviours which are related to the idea of the inferiority or the superiority of any sexual orientation or gender identity or gender expression.” The passage of federal anti discrimination laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity would attract attention and  educate the community. Such laws would also form the basis for community education by the Australian Human Rights Commission and other federal government agencies. 
2. What benefit would there be in federal anti discrimination laws prohibiting vilification and harassment on the basis of sexual orientation and sex and/or gender identity?
Vilification and harassment, particularly in public places and by strangers, is a significant problem for people who are gay, lesbian, bisexual, transgender and intersex.

The 2003 report of a study in to homophobic hostility and violence against gay men and lesbians in NSW for the NSW Government “You Shouldn’t have to Hide to be Safe”
 found that:

· More than half (56%) of the respondents reported having experienced one or more forms of homophobic abuse, harassment or violence in the past 12 months. 

· The types of abuse most commonly experienced were verbal abuse; harassment such as spitting, offensive gestures, being followed etc; and threatened or attempted physical attack/assault. 

· Most incidents involved two or more perpetrators. In three out of four 

cases the perpetrators were unknown to the respondents. 

· Sixty-nine per cent of survey respondents felt vulnerable to violence or harassment from strangers. 
The large 2006 study by the Australian Research Centre in Sex, Health and Society “Private Lives: A report on the health and wellbeing of GLBTI Australians”
 showed that transgender and intersex people experienced even higher levels of harassment and vilification than gay and lesbian people.

As not all states and territories have laws that prohibit vilification on the ground of sexual orientation and gender identity, it would be a benefit to have federal laws. As noted in the Research Paper by Anna Chapman, it has been notoriously difficult to prove vilification under the state and territory laws. Given that vilification is a particular problem for gay, lesbian, bisexual, transgender and intersex people we recommend that the new federal laws have a less onerous test for vilification.

Similarly, harassment is a particular problem for gay, lesbian, bisexual, transgender and intersex people and very little protection is offered in current state and territory legislation. It would be a benefit to have federal laws prohibiting harassment that operate in a similar way to the sexual harassment provisions in the Sex Discrimination Act 1984 as amended.

3. Can you provide examples of situations where federal protections from discrimination or sex and/or gender identity are needed because state and territory laws do not provide adequate protection?

In NSW the Anti-Discrimination Act 1977 prohibits discrimination on the ground of homosexuality, but not bisexuality. It also provides no protection from harassment on the basis of a person’s sexual orientation and gender identity.

Other examples of situations where state and territory laws do not provide adequate protection are:

· Discrimination against employees of federal government departments and agencies.

· Harassment of employees of federal government departments and agencies.

· Discrimination against people provided with services by federal government departments and agencies such as Centrelink, Veterans Affairs, the Australian Federal police, the Federal courts, the Passports Office, the Australian Taxation Office, the Australian Electoral Commission and Medicare.

4. What terminology should be used in federal anti discrimination legislation if protection on the basis of sexual orientation is to be included and if protection on the basis of sex and/or gender identity is to be included?

The Yogyakarta Principles use the terms “sexual orientation” and “gender identity”. There is value in using terminology that is consistent with the terminology used in international human rights discourse. These terms also preserve the useful distinction between sexuality and gender.

However, it is the views of people who are, or groups who represent or speak on behalf of, gay, lesbian, bisexual, transgender, transsexual and intersex people, that should have the most influence on the decision of how they 

will be described in legislation.
5. What terminology should be used to ensure that people who identify as intersex are protected in federal law? Should the term ‘intersex’ be used? Should protection from discrimination on the basis of sex include people who are of indeterminate sex?

The term “gender identity” can be defined to cover people who are intersex.

When the term “gender identity” is used in the Yogyakarta Principles it appears to apply to people who are intersex (see reference in Principle 18 to surgery on children)

As in our response to the previous question, it is the views of people who are intersex, or groups who represent or speak on behalf of intersex people, that should have the most influence on the decision of how they will be described in legislation.
6. What special measures designed to benefit specific groups based on sexual orientation and sex and/or gender identity should be allowed by federal anti discrimination law? 

There should be a clear distinction between special measures and exemptions. Special measures are designed to address existing disadvantage and historic discrimination. They are a means of achieving substantive equality and should be allowed for in federal anti discrimination law.
7. What other actions would you like to see the Australian government take to better protect and promote the rights of LGBTI people in Australia?
There are many other actions that could be taken by the Australian Government to better protect and promote the rights of LGBTI people in 

Australia. Some of these are:

· Legislating to permit same sex marriage

· Amending the Fair Work Act 2009 to include gender identity as a ground of discrimination/adverse action

· Ensuring no other federal laws discriminate against GLBTI people

· Ensuring that federal government agencies have policies to support transgender and intersex people, particularly in relation to amending significant documents relating to their identity
· Providing public funding for gender reassignment surgery 
· Running community education campaigns
· Using inclusive images in government publications
Other issues

1. The concept of a “Recognised transgender person” 

The NSW Anti-Discrimination Act 1977 differentiates between those transgender people who are “recognised” and those who are not. A recognised transgender person is one who has undergone surgical gender reassignment/affirmation procedures and subsequently had their NSW Birth Certificate amended to reflect their affirmed gender, or have a recognition certificate from another state or territory.

This distinction offers a lesser degree of protection from discrimination for transgender people who are unable or unwilling to undergo such procedures. This maybe because:

· The person is not an eligible candidate for surgery because of health conditions

· The person cannot afford to pay for surgery

· The person was born outside Australia in a jurisdiction where it is not possible to amend their birth certificate.

Transgender people who were married prior to transition and remain married are also unable to obtain a birth certificate reflecting their affirmed gender unless they divorce.
We recommend that new federal discrimination laws on the ground of gender identity do not distinguish the protections offered to “recognised” transgender people compared to others.
2. Exemptions
The Discussion Paper gives examples of a wide range of potential exemptions drawn from state and territory legislation.

While there may be some justification for an exemption in the area of insurance based on actuarial data, or in the area of competitive sport based on physiology, we recommend that exemptions should be narrow and evidence based in order to fulfil the primary purpose of discrimination legislation to achieve substantive equality.

Natalie Ross

Senior Solicitor, Redfern Legal Centre

26 November 2010
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